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) :: 3rfier_3maer / ORDER-IN-APPEAL ::

M/s. ¥amil Hashim+Merchant;: Prop:w Merchant -+ Gestech - Gorperation,
Porbandar (hereinafte'r referred to as “Appetlant”) has filed the present Appeals ’
against Order-in-Original Nos. AC/IND/34 & 35/2021-22 dated 28.02.2022
(hereinafter referred to as ‘impugned order’) passed by the Assistant

Commissioner, Central GST Division, Junagadh (hereinafter referred to as

_ ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial yeaf 2014-15 & 2016-17 of the Appellant. Letters dated
27.07.2020, and dated 09.09.2021 were issued by the Jurisdictional Range

" Superintendent requesting the Appellant to provide information/documents viz.

copies of 1.T. Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/
sales Tax Returns, Annual Bank Statement, Contracts/ Agreements entered with
the persons to whom services provided etc, for the Financial year 2014-15 &
2016-17. However, no reply was received from the Appeliant. f

3. in abéence of data/information, show cause noticer; dated 08.09.2020 &
14.1'0._2021 were issued ta the Appellant, demanding Service Tax and cess to the
tune of Rs. 7,58,503/- & Rs. 7,33,158/- respectively, under Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘the Act’) alongwith interest under
Section 75 of the Act. It was also proposed to impose penalties under Section
77(1)(a), 78, 77(2) and W(i)(c) of the Act upon the Appellant.

4 The adjudicating authority confirmed Service Tax demand of Rs.
7,58,503/- & Rs. 7,23,288/- under Section 73(1) along with interest under
section 75 of the Act, imposed penalties of Rs. 5,000/- each under Section
77(1)(a), Seetion 77(2) and Section 77 (1)(c) of the Act. The penalty of Rs.
7,58,503/- & Rs. 7,23,288/-, respectively was imposed upon the Appellant under
Section 78 of the Act and benefit of reduced penalty as per proviso to Section 78

has also been extended to the Appeltant.

5~ Being aggrieved, the Appellant has preferred the present appea_l on

various grounds as stated below:

(i) The Appellant stated that they are engaged in manufacturing process of
CHALK LUMPS at mine’s site and elaborate the whole process of manufacturing
of chalk lumps. The complete process is done at mine site of the principal and
then the chatk lumps transported to pulverizing unit. Their activity was to job
work of manufacturing of chalk lumps on account of principal manufacturer at

Tiee_site .6f principal. The chalk lumps are marketable product. The

Yih\ authority relied on definition of manufacturer as mentioned in
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Central Excise Act which is not accurate. The definition of manufacturing as per .
Section 2(k) of the Factories Act, 1948 is also required to be considered. )

(i} The adjudicating authority had not mentioned any specific service under
which the Appellant is covered and as per service tax law servir_:e must be
defined as a whole. They are covered under mega exemption No. 25/2012
Schedule Nt;. 30(i) any process amounting to manufacture or production of
goods. For the period 2015-16 they had submitted the detailed reply with all the
necessary documents with range office, Porbandar-and the same has been_
considered and show cause notice was not issued till date for the said financial-
year. Hence, now the department cannot contradict on samé activities itself.

They rely on the case of Eastern Minerals Vs. Collector of Central Excise - 1994
(70) ELT 301 Tri.-Del., Gramphone Co of India Ltd. Vs. The Collector of
Customs, Calcutta. They are engaged in the activities of manufacture.

T T,

6. Personal hearing in the matter was hetd on 10.01. 2023. Advocate Rajan N.
Thakar appeared for personal hearing and reiterated the submlssmns made in
these 2 appeals. He submitted that the appellant is a job worker for processing .
of chalk at the mine site. He drew attention to the Balance sheet and Profit &
Loss account.enclosed with the appeal. He undertook to submit sample labour’
invoices' within a week. He submitted that the Show Cause Notice does not
specify the nature of service for which the demand was made. The appellant on
the other hand has explamed the process of job work amounting to manufacture K
of chatk lumps on page 8 of the appeal. The same is exempted from Service Tax
vide Sr. No. 30 of the Notification No. 25/2012-Service Tax. Therefore, he
requested to set aside the Order-In-Original and allow the appeal.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. The issue to be decided in the case ‘
on hand is that whether the Appellant is liable to pay service tax on activity
carried out by them or not.

8. I find that it is the contention of the Appellant that they are engaged in
manufacturing process of CHALK LUMPS at mine’s site and narrated the whole .
process of ma'nufacturing of chalk lumps. However, at para 1.6 & 1. 7. of the
grounds of appeal; the Appellant further contended that their only activity was
to job work of manufacturing of chalk lumps on account of principal

manufacturer at the mine site of principal.

9. On verification of Form 26AS of the Appellant, it is found that the
Appellant received the amount under Section 194C of the Income Tax Act which
is for carrying out any work (including suppty of labour for carrying out any work)
in pursuance of a contract between t contractor and a specified person who
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credit of such sum to the account of the contractor. Therefore, the Appellant is
engaged in ]ob work to their principal. They are engaged in job work by carrying
out processing the limestone slug to chatk lumps. Chalk lump is nothing but a
variety of timestone. . Thus, | find that the job work carried out by the Appeltant
is process amounting to manufacture since the chalk lump is a different produce
than limestone slug. The chalk lump was used by the pnnc1pal manufacturer for
manufacture of final product.

10. The Appellant further argued that they are covered under mega
exemption no. 25/2012 schedule no. 30(i), which is as under:

“30. Services by way of carrying out,-
(i) any process amounting to manufacture or production of goods excluding

alcoholic liquor for human consurnption, or”
On plain reading of the facts of the case in tandem with provisions of 30(i) of
Notification No. 25/2012-Service Tax dated 20.06.2012, it is clear that the
process carried out by the Appellant is well within the ambit of Notification No.
25/2012-Service Tax dated 20.06. 2012 and accordingly, 1 am of considered view
that the Appeliant is eligible for benefit of the same.

11.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
mmﬁﬁﬁmaﬁwmaﬂ%ﬁﬁmm% !

12. The jled by Appellant is disposed off as above.
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